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What is SB2?

 Senate Bill 2 (1996) allowed 
towns/districts to adopt official ballot 
referendum (a.k.a. “SB 2”) via RSA 
40:12 - :15 

 Two sessions:
 Deliberative Session: The first session, 

where the voters discuss, debate and 
amend warrant articles (652:16-f)

 Official Ballot Voting Day: The day when 
voters elect officers and other matters 
placed on the official ballot (652:16-g)



Essential Official Ballot 
Referendum Requirements

Deliberative session governed 
by the provisions of RSA 40:4, 
40:4-a, 40:4-b, 40:4-f, and 
40:6-40:10.
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Presentation Notes
40:4- moderator presides, 40:4-a secret ballots40:4-b questioning vote40:4-f updated checklist for meeting40:6 penalty for default of presiding officer40:7 control of debate and fine for speaking when not recognized40:8 disorderly person may be removed40:9 police follow orders of moderator40:10 restricting reconsideration



Secret Ballot Voting, RSA 40:4-a, I (a)
• 5 voters 
• Written 
• Present, prior to vote
• Recount of secret ballot vote RSA 

40:4-a, I(b)

Questioning a Vote, RSA 40:4-b
• 7 voters
• Orally or in writing
• Before other business

The Secret Ballot
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Presentation Notes
A secret ballot vote must be conducted . . .If requested on any vote—RSA 40:4-a, I (a)           By 5 voters in writing (3 in town < 500)  Who are present, prior to a voice voteNo limits on requests.  OR In the event of a challenge to a vote taken by a different method, RSA 40:4-bBy 7 voters, orally or in writingBefore other business begins A recount of secret ballot votes must conducted immediately during deliberative session if:5 voters who are present request the recount (3 voters for towns < 500); andVote margin is less than 10% RSA 40:4-a, I (b) If the moderator is in doubt as to the result of a voice vote, he or she may call for the taking of thevote by other means. 



Moderator’s Authority 
and Duties
 Preside over the meeting (Duties; 40:4)

 Regulate the meeting’s business
 Rules of Procedure are the foundation 
 Decide questions of order
 Declare results

 Enable free speech
 Prevent disorder

 No difference whether a Town or School 
moderator
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Presentation Notes
RSA 197:19 -The moderator is vested with same power and duties when running a school district meeting as a moderator of a town meeting.All the statutory duties, powers and authority granted to town moderators is vested in school district moderator. Duty to preside and regulate meeting and set rules of procedure, RSA 40:4, secret balloting, RSA 40:4-a, questioning vote, RSA 40:4-b, recount, RSA 40:4-c.No specific form of parliamentary procedure is required either by law or by fairnessRules announced by the moderator may be altered by the meetingModerator’s ruling will stand unless challenged by the meeting (and unless inconsistent with state law)Establish rules at the beginning—don’t necessarily highlight that they can overrule rules 	Sample Rules used in Bow are provided	Robert’s Rules of Order are a study guide only—not bindingLimit on moderator discretion: Any moderator or presiding officer who willfully neglects or refuses to follow any rule or proceeding established by RSA Chapter 40 or the vote of the town, including any vote to overrule the moderator, is guilty of a misdemeanor. RSA 40:6.Failure to Follow Rulings of the MeetingRSA 40:6 establishes a limit on the discretion of the moderator. Any moderator or presiding officer who willfully neglects or refuses to follow any rule or proceeding established by RSA Chapter 40 or the vote of the town, including any vote to overrule the moderator, is guilty of a misdemeanor.Preventing DisorderThe moderator may command any constable, police officer or legal voter to remove from the meeting and detain any person conducting himself or herself in a disorderly manner. RSA 40:8. Police and constablesare guilty of a violation for not obeying the commands and orders of the moderator for the preservation of order. RSA 40:9. No person may speak during the meeting without permission of the moderator, nor may anyone speak when any person already speaking is in order. Everyone “shall be silent at the desire of the moderator, on pain of forfeiting $1 for each offense, for the use of the town.” RSA 40:7. State v. DominicShould a Moderator assume the role of adjudicator of local disputes?  Does the moderator operate as a check on the abuse of authority by the select board?



Passing the Gavel

 If absent:
 Town Moderator Pro Tem is appointed by 

Supervisors of Checklist (40:3)

 School Moderator Pro Tem is appointed by the 
School District Clerk (671:33)

 Moderator may appoint an assistant to 
cover temporary situations (40:3-a) 

 Absent due to Covid? Have a Moderator Pro 
Tem appointed
 An Asst. Moderator may be appointed
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40:3 Pro Tem. – If the moderator is absent from any meeting or is unable to perform the duties of the office of moderator, a moderator pro tempore shall be appointed by the board of supervisors of the checklist of the town or ward, or by the selectmen of a town or ward where there is no board of supervisors.40:3-a Assistant Moderator. – The moderator may appoint an assistant moderator, who shall take the oath of office in the same manner as the moderator and shall hold office at the pleasure of the moderator, and shall have all the powers and duties which the moderator has, subject to the control of the moderator.“Assistant moderator,” RSA 40:3-a/RSA 197:19-aAs provided in recently amended RSA 40:3, when a moderator is absent from a town meeting or unable to perform the duties of the office, a moderator pro tempore is to be appointed by the supervisors of the checklist, or by the selectmen in a town or ward where there is no board of supervisors. (Note that under RSA 658:19, if a moderator is absent from a state election, it is the moderator who appoints the moderator pro tempore. This amendment did not change this.) Furthermore, an amendment to RSA 671:33 provides that in the case of a vacancy (as opposed to mere absence) in the office of school district moderator, the school district clerk may appoint a moderator pro tempore until a replacement is elected, as opposed to the current requirement that the clerk serve as moderator in the interim.School Moderator absent – school district clerk acts as moderator until a moderator pro tem is chosen which can either be by the school district clerk or the legislative body itself  658:19 Moderator Pro Tem. – If the moderator is absent from any state election or is unable to perform his duties, a moderator pro tempore shall be appointed by the moderator.



 Rules of procedure

 Review warrant

 Local hot topics/warrant articles

 Develop plan with health officer & 
police dept on how to address unmasked 
voters

 Preparatory workshop/meeting with  
volunteers & election officials

 Expect the unexpected! 

What’s your plan?

7
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Study the law, local issuesMeet with governing body, school board, budget committee, election officials, town/district counsel Plan the meeting with governing body/school boardGo to the budget hearings/keep your “ear to the ground”:	Issues that interest/inflame the public	Alternatives/matters that are discussed to know subjects that are in order for discussion	The source of likely amendments and requests for secret ballots	Questions on legal issues which may be researched in advance	Try to do everything you can to avoid surprises—although, you must also be prepared for the unexpected!Who will do and say what?Who will make motion, enter a second, and speak to the issue(s)?Who will respond to legal and other questions about substance of the articles?Contact author(s) of petitioned articlesAre you prepared for legal issues/other problems?Has DRA reviewed all language on warrant under the Municipal Finance Law?Town counsel, district counsel, bond counsel on articles with borrowing over $100,000? Any articles on the warrant which appear to be legally defective/questionable?Any likely amendments which will raise legal issues?No Means No and Budget Line Item amendmentsAs an aside:Your meeting(s) with other officials should  be in public sessions of their board(s)Your “preparation” need not be a secret to the publicYour role as a neutral is not to attempt to offer legal advice/answers on pending issues, but is to facilitate those who will offer information to the voters in sessionPrepare to act with: NeutralityCalm and organized demeanorWillingness to react immediately to unexpected developments



Covid-19 & In-Person 
Meetings

 Emergency Order #74 – voters must wear a face 
covering (unless exempt) if they cannot consistently 
maintain a physical distance of at least six feet.  

 The law is uncertain on whether the moderator could 
mandate all attendees to wear masks. 

 Recommendation: 

 Ask attendees to wear masks 

 Set aside a separate area for non-masked attendees 

 The separate area could be a separate room with video 
and audio connection



Covid-19 Meeting Place 
Layout Issues

 Voter flow through the meeting place 
(i.e., going to microphone)

 Locations for information displays and 
handouts

 Entrances and exits, both masked and 
unmasked voters

 Protective barriers for election officials

 Personal protective equipment (PPE), 
spares for voters



Meeting place layout in 
Milford



HB 1129 – Opportunity 
and Implications
 Governing Body may convene deliberative 

session through a virtual/online process 
 First meeting to review and discuss procedures for 

finalizing content of warrant and drive-up voting 

 Second meeting to permit amendments to warrant by 
Governing Body.

 Official Ballot Voting Session must then 
include drive-up voting but can also involve 
walk-in voting at polling place.



SB2 Postponement

 RSA 40:4 defines how to postpone the 
deliberative session or the official ballot 
voting session

 The moderator may postpone when:
 National Weather Service has issued a weather 

event warning and the moderator believes the event 
may cause the roads to be hazardous or unsafe

 If an accident, fire, natural disaster, or other 
emergency, such as the public health hazards of 
Covid-19, renders use of the meeting location 
unsafe. 



Postponement Issues 
Arising from Covid

 Every session postponement is for 72 
hours
 Continued session postponements may cause the 

original election day to also be postponed

 Official Ballot Voting Day is a 2- week 
postponement

 Stay tuned for possible legislative action!
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Emergency Order # 56:Currently, under RSA 32: 13, II, a local governing body is authorized to make expenditures between January 1 and the date a budget is adopted, which are reasonable in light of the prior year's appropriations and expenditures for the same purposes during the same time period. This authority shall also apply to those local governing bodies with fiscal years ending on June 30. As such, towns, school districts, and village districts whose annual meetings or parts thereof were postponed due to the COVID-19 emergency, are permitted to make such expenditures until the earlier of: (a) approval of an operating budget; or (b) September 1, 2020, unless such date is extended by further Emergency Order. 



How to Postpone the 
Deliberative Session

 The moderator may decide up to 2 hours 
but not more than 48 hours prior to the 
scheduled session due to weather event
 Moderator must consult with certain town officials 

before deciding 

 Notice to residents must be provided

 Moderator may postpone at any time 
prior to the session due to disaster or   
emergency rendering meeting place 
unsafe.



Covid-19 Deliberative Session 
Postponement Issues

 The deliberative session can only be postponed for 
no more than 72 hours. 

 Undertake repetitive 72-hour postponements. 

 The official ballot voting day shall be warned for a 
date not fewer than 28 days nor more than 60 days 
following the first session

 If you end up postponing your deliberative session 
into March or later, you will need to postpone your 
official ballot voting day as well.



How to Postpone the 
Official Ballot Voting Day

 Must be made on the day immediately 
prior at any time before 6:00 p.m.

 Document the decision and notify the 
Secretary of State within 2 hours
 Recommend documenting the decision in an 

email to the SOS and later reprint the email in 
the town/district report 

 Election must be rescheduled to the 
Tuesday 2 weeks following the original 
date



Electioneering at Polling 
Place
 262:32; 652:16-h; 659:43; 659:44 clarify 

electioneering 

 Establish one or more no-electioneering 
corridors at each entrance to the polling 
place:
 Designate a preferred area for electioneering

 Prohibits affixing electioneering signs to the 
building or grounds and leaving electioneering 
signs unattended. 

 Authorized official can remove a vehicle 
that has been parked or left unattended 
on election day for longer than three hours 
in an area designated for voters. 
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Statutes added or amended:  RSA 262:32; 652:16-h; 659:43; 659:44. E.D. January 1, 2020.652:16-h Electioneering. Electioneering means visibly displaying or audibly disseminating information that a reasonable person would believe explicitly advocates for or against any candidate, political party, or measure being voted. Electioneering includes, but is not limited to: Wearing clothing or paraphernalia that displays a candidate's name, likeness, or logo, a ballot measure's number, title, subject, or logo, a political party's name or logo, or any communication that a reasonable person would believe explicitly advocates for or against any candidate, political party, or measure, provided that a person eligible to vote or register to vote in the voting district who is unable to remove or cover clothing that explicitly advocates for or against any candidate, political party, or measure, may wear such clothing in the polling place while actively engaged in the process of registering to vote or while actively engaged in the process of voting.Distributing or posting a card, handbill, poster, placard, picture, pin, sticker, circular, or any other form of communication that a reasonable person would believe explicitly advocates for or against any candidate, political party, or measure. 



Recent Laws That Apply
DEFAULT BUDGET DEBATE
RSA 40:13, IV permits voters to discuss and debate the 
default budget. 
RSA 40:13, XI(b) still prohibits the voters from amending 
the default budget at the deliberative session. 

CONTENT OF TOWN MEETING MINUTES
 Right-to-Know Law - RSA 91-A:2, II requires that minutes 

the names of those who make or second each motion  
deliberative session.

REDUCED VOTE MARGIN TO APPROVE BOND ISSUE.  
 Chapter 38 (HB 1558) reduces from two-thirds to three-

fifths the vote margin that is required for a town meeting 
to approve the issuance of a bond or note in a town that 
has not adopted the official ballot referendum (SB 2) form 
of town meeting.  



Warrant Article 
Amendments
 Warrant articles may be amended with 

limitations (40:13, IV)
 Wording prescribed by law cannot be amended

 No article may eliminate the subject matter of 
the article, except changing the dollar amount 
of an appropriation

 All articles shall be placed on the official 
ballot including warrant articles as 
amended at the deliberative session



Problem Amendments to 
Avoid

Change of Purpose not allowed

Agents of CRF not warned 
before meeting

Made “Non-Lapsing” From Floor
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Change of Purpose = RSA 39:2 requires subject matter to be disclosed prior to meeting so residents know what will be the topics at town meeting. Opinion of the Justices, 101 N.H. 544 (1957). Cannot change the purpose of the warrant article. E.g. spending $400k on library instead of the warned fire truck.Cannot use a CRF for a purpose which is distinctly not an appropriate use. E.g. Purchasing a police cruiser from the ambulance CRF. Agents of CRF = No Agents Named = No Expenditure w/out Town Vote.Made “Non-Lapsing” From Floor = RSA 32:7 “All appropriations shall lapse at the end of the fiscal year…unless” Not Warned = Every item discussed/voted on at town meeting must be properly warned.Did Not Gross Appropriate = Gross appropriation required.No Recommendation on Special Warrant Articles = Special warrant articles must indicate the recommendation or non-recommendation of the governing body and budget committee if there is one. RSA 32:3, VI; RSA 32:5, V.No ”Sum Certain” = "Appropriate'' means to set apart from the public revenue of a municipality a certain sum for a specified purpose and to authorize the expenditure of that sum for that purpose. RSA 32:3. Also, can’t enter article into DRA’s portal for pre-review if no sum specified.



Line-Item Budget 
Amendments

 Voters can move to amend a line item 
on the DRA budget form to zero.

 Voters cannot amend a line item 
downward to limit spending for 
specific purposes as any such 
amendment only reduces the bottom 
line of the budget.
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The narrow definition of “purpose” under the no-means-no rule is “a line on the budget form posted with the warrant, or form submitted to the department of revenue administration, or an appropriation contained in a special warrant article.” RSA 32:3, V. In simple terms, this refers to the “big” line items on the DRA form, not “narrow” line items in a municipality’s or school district’s detailed chart of accounts, which is often used by the budget committee to create the budget. Can a voter move to “zero out” a line item for a “purpose” in a municipality’s or school district’s unique, detailed chart of accounts?Would be reasonable for Moderator to rule such a motion out of order, due to the fact that the motion would not have the “no-means-no” effect under RSA 32:10, I(e), due to the definition of “purpose” that applies under those circumstances. 



 A vote to restrict 
reconsideration prohibits any 
further action on the 
restricted article until the 
second session.

 For practical purposes there is 
no second deliberative session

Restricting 
Reconsideration
RSA 40:10
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RSA 40:10, I and RSA 40:13, IVGeneral rule:  any vote can be reconsidered until the deliberative session adjourns, unless reconsideration has been restricted by vote of the meeting. SB2 differences:  No meeting 7 days later No reconsideration after ballot sessionYou cannot move to reconsider a vote to restrict reconsiderationCan’t be restricted in advance of a voteMotion need not be in writingMotion can be made by a single personImplications of restricted articles:It could prevent  reopening an article to repair a mistake Keep in mind Restricting Reconsideration could have double edged effect:Keep an article intact that has been attacked, or Lock in language that is illegal or imprudent



Key Takeaways 

 Covid-19 safe and secure meeting 
methods

 Close collaboration with public 
health officer and emergency 
management director

 Monitor Covid-19 Resources Page on 
NHMA website for guidance and 
updates to legislation and 
Emergency Orders
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