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Basics of Cable TV @~ W1
Franchising -

Cable TV franchising is governed by federal law (47 U.S.C. § 521, et seq., and the
rules of the FCC at 47 C.F.R. Part 76) and state law (RSA Ch. 53-C).

The governing body is the “franchising authority,” to grant a new cable TV
franchise and to negotiate a renewal franchise agreement with the existing cable
TV provider, because the company will occupy public land: the public rights-of-way.
Municipalities are entitled to charge the company “franchise fees” for that right to
occupy public land, just like any other “tenant” of municipal property.

NH Cities and Towns cannot grant an exclusive franchise to one cable TV company.
Reality is, most communities have only received proposals from one company, ever.



Basics of Cable TV
Franchising NHMA

Requirements of NH Law:

RSA 53-C:3-a Franchise Applicant Considerations. -
No municipality shall grant a franchise for cable service to a cable system
within its jurisdiction without first, at a duly noticed public hearing, having
considered:

|. The financial ability of the franchise applicant to perform.

ll. The ability of the applicant to provide adequate and technically sound
facilities, equipment and signal quality.

lll. Adequate channel capacity and appropriate facilities for public,
educational, or governmental use, taking into account available technology,
subscriber interest, and cost.

IV. The prohibition of discrimination among customers of basic service.

V. Reasonable service quality in terms of available technology, subscriber
interest, and cost.

VI. Construction and installation which conforms to all applicable state and
federal laws and regulations and the National Electric Safety Code.

VIl. A competent staff able to provide prompt, adequate service and to
respond comprehensively to customer complaints or problems.

VIIl. Reasonable rules and policies for line extensions and disconnects,
ﬁtgsgtgomer deposits, and billing practices. Source. 1989, 338:3, eff. Aug. 1,
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Cable TV Franchises

The Town receives a
letter from the current

N Franchisee advising
| they wish to commence
| the renewal process.

prepares an engagement letter to the
Town, engaging us to act as your

attorneys in this matter. The Town may

form a Cable Committee to work with

DTC prepares two sets
of audit questions
regarding the current
franchise agreement:
one for the Town and
one for the Franchisee.
The answers to these
questions help
determine if the
Franchisee has met all
the conditions of the

Within six months of the date of the renewal letter, the Town holds
an ascertainment hearing with concerned residents and municipal
departments to determine if the terms of the

current franchise agreement have been met and 88§

to discuss future needs—items the Town (’

would like included in the new agreement. )

Minutes of the hearings (or a transcript) should

be kept, as the mote complete the i

ascertainment record, the more negotiating

power the Town will have. The Town may
hold as many ascertainment hearings as

necessary, provided the initial hearing takes
place within 6 months of the renewal letter.

DTC. current franchise
agreement.

The Cable
Franchise
Renewal

Process
(Informal)

The final agreement may include
conditions under which the Town
may request annual reports from the
Franchisee regarding subjects such as
payments, services and upgrades.
The Town should take steps to
ensure this information is obtained
regularly as it will make the next

1p g thiyl

DTC analyzes the responses to the audit

questions posed to the Town

and to the Franchisee. This g
analysis is forwarded to the ﬂ
Town. If necessary, follow-up QI
questions are sent to the

Franchisce. A matrix of the e

current agreement and

suggestions arising from the ascertainment
hearing(s) is prepared.

The negotiation team
recommends a franchise renewal
to the Governing Body, who
holds a public hearing on the
proposed agreement. The final proposal. DTC
result is the best agreement that ( confers with the
can be negotiated for the Town. . Town about

The Franchisee provides a
counterproposal to the Town’s

Based on the input from the Town

and the results of the ascertainment

hearing(s), with the assistance of

DTG, the Town presents a renewal The Governing Body

proposal to the Franchisee. DTC or Cable Committee
negotiating the new updates the and DTC meet and
agreement with the matrix to discuss the upcoming
Franchisee. During include a negotiations.
this back-and-forth comparison of
process, the results the :ez?ewal

of the ascertainment hearing(s) franchise

bear fruit. proposal.




Audit of the cable company’s performance
under the current franchise agreement:

» Part of governing body’s due diligence in
renewing cable TV franchise.

ReneW] ng » Can request maps of cable system in
community to determine areas not
Cable Tv served.

Franchlses » Omissions or problems can be addressed,

and you are more likely to have the
company’s attention during this renewal
period (3 years).

» Can provide negotiating leverage to you.




Public Process to Ascertain
Future Cable-Related Needs and
Interests of Community:

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

» Bring in stakeholders
(schools, emergency
management, PEG Channel

ReneW] ng staff, subscribers).

» Educate stakeholders and

Ca b le TV public in general on

opportunities and limitations.

Fl’anCh]SGS » Determine support or lack of

support for expenditures and
initiatives.

» |If conducted within 6 months
of date of renewal letter from

cable company, protects
rights under federal law.

10




Cable Committee vs. Governing Body:

» In some communities, great interest in
participation by citizens (e.g. Exeter
passed a warrant article at Town Meeting

. re: having an opportunity for the
ReneW] ng community to submit videos for
cablecasting, not just governmental and
Cable Tv school programming on local access
. channels (the “P” in PEG: Public,
FranChlseS Educational and Governmental).

Generally takes more time.

» In others, governing body prefers to
maintain control. Generally faster that
way.

11




Drafting the Document:

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

» What about using the cable
company'’s standard
document?

» This is a contract

. negotiation, so the cable
ReneW] ng company will put in what is
best for it, not necessarily
Cable TV what is best for your
. community.
Franchises

» Some cable companies leave
out sections required by NH
law (e.g. taxation for use of
public rights-of-way, RSA
72:23).

12




Drafting the Document -- DTC approach:

» Treat this like any other contract
negotiation, to ensure community
retains control of its public rights-of-
ways, receives the financial support that

Rener ng is appropriate and has the protections in

the franchise agreement that the

Cable TV community deserves.
Franch-lses » Use the protections granted to

communities by the federal and state
cable laws.

» Customize the terms to meet needs of
the community (sometimes need to be
creative).

13




Renewing
Cable TV
Franchises

Creative approaches:

>

>

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

“Public-Private Partnerships” can
be fertile ground for extending
the cable TV systems to parts of
the community not currently
served.

Win-Win-Win: Cable company can
get more subscribers; residents
can get access to cable TV and
broadband (and voice); the
community can become more
attractive for potential residents
and businesses, increasing
property values and boosting the
tax base.

Still hard to get companies to
agree sometimes.

Important to look for ways to
compromise.

14



Company Pays for Extensions of
the Cable System:

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

» Cable companies have
formulas on the “density” of
homes required to extend
the cable TV system.

ReneW] ng » Towns can solicit interest
among residents in an
Cable TV unserved area, and, if there
o are enough willing to
Fl‘anCh]SES commit to a one- or more

year cable TV service
agreement, the company
will extend.

15




Renewing
Cable TV
Franchises

Getting Creative on Paying for
Extensions of the Cable System:

>

If not enough residents, Towns
can (1) collect franchise fees
from cable company and use part
or all of them to fund the
extension, or (2) pay with
appropriated dollars.

Bonding for construction of
municipal broadband
infrastructure is not available for
extension of the cable TV system,
as the facilities will be owned by
the cable TV company, not the
Town.

How can the Town start collecting
(or increase) cable TV franchise
fees?

16
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Renewing
Cable TV
Franchises

Cable TV Franchise Fees Paid to
Community: Y

» During the renewal of the
cable TV franchise, the
Town may require that the
cable operator pay the Town
franchise fees up to 5% of
the gross revenue annually
from the operation of the
cable TV system (not voice
or broadband services) in
the Town.

» Franchise fees paid to the
Town are like “rent” for the
cable TV company’s use of
the public rights-of-way to
reach their customers.

17



Cable TV Franchise Fees & = | W msmsmmcrn ssrocmnon
Appropriated Funds: '

» All are general revenues
(unless earmarked by
legislative body for a purpose

Re N eW] N g such as the PEG Access

Channels) and can only be

spent for municipal purposes.

Ca b le TV » Cable TV franchise fees are
. like more narrowly assessed
Fra n C h 1 SeS “taxes,” because only cable
TV subscribers pay them to

the company, who pays them
to the Town.

» Very unlikely to get “free”
money from the cable TV
company.

18




Renewing
Cable TV
Franchises

Cable TV Franchise Fees Paid to
Community:

» For expenditure of public

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

funds, it is important to
establish a robust record of
the anticipated benefit to
the Town through the
extension of the cable TV
system, in terms of
economic development,
maintaining property
values, providing resources
to residents for education
and business, as well as
leisure, recreation, tourism.

19



Renewing
Cable TV
Franchises

Cable TV Franchise Fees Paid to | B msmmomcrn ssoammon
Community:

» Focus on step 3 in the
graphic in slide 8, the
ascertainment of future
cable related needs and
interests of the community.

» In establishing the record,
emphasis must be on the
cable TV services provided
by the company, not
telephone or broadband, as
cable TV is the only thing
over which the governing
body has control.

20



Negotiating “Competitive” WY
Cable TV Franchises Sape

Some cable companies are
proposing “competitive” cable TV
franchises in communities that
already have one cable TV
provider: e.g. TDS in Alton,
Hopkinton, Loudon and other
communities; Comcast in
Rochester, Laconia and Gilford,
and maybe more.

Most (all?) communities would
love to have a choice of cable TV

provider for their residents.

21




Negotiating N
“Competitive” Cable TV Ll
Franchises

Differences Between Negotiating Competitive Cable TV Franchises and
Renewals of Existing Cable TV Franchises (Federal Law):

Timelines:

Renewing an Existing Franchise:

» to preserve rights under federal law, commence process to ascertain
cable related needs and interests of the community within 6 months of
]Eecei\r/]i-ng the letter from the cable company seeking to renew the

ranchise.

» The renewal “window” is 36 months before the expiration of the
franchise agreement.

» No outside deadline for concluding negotiations, although if governing
body ceases negotiating, or is not being “reasonable,” cable company
can resort to the “formal” process for renewal and impose a proposal it
offers within 120 days (rare if the governing body is engaged in
negotiations).

Parties can extend a franchise if negotiations not concluded. If the
franchise agreement expires, the company may continue providin
cable TV services pursuant to the expired franchise. 2




Negotiating “Competitive” ]
Cable TV Franchises B

Differences Between Negotiating Competitive Cable TV Franchises vs.
Renewals of Existing Cable TV Franchises (Federal Law):

Timelines:

Negotiating a Competitive Franchise:

» If the new company already has access to the public rights-of-way
(e.g., it is a telephone company like TDS, already attached to the
poles): governing body has 90 days from the date it received the
proposal from the competitive cable TV operator to grant or deny
the application. If the governing body does not act within that time,
competitive company can begin providing cable TV services pursuant
to the proposed franchise.

If the company is not already authorized to be in the public rights-of-
way, then the governing body has 120 days from the date it received
the proposal from the competitive cable TV operator. If it does not
act, the competitive cable company can begin providing cable TV
services pursuant to the proposed franchise.

23




Negotiating “Competitive”
Cable TV Franchises

Differences Between Negotiating Competitive Cable TV Franchises
vs. Renewals of Existing Cable TV Franchises (NH Law):

RSA 53-C:3-b Franchises; Administration by Municipality. -

|. All franchises shall be nonexclusive. No municipality shall
grant any additional franchises to cable service within its
jurisdiction on terms or conditions more favorable or less
burdensome than those in any existing franchise within such
municipality.

II. Nothing in this section shall be construed to prevent any
municipality considering the approval of an additional cable
service franchise in all or any part of the area of such
municipality from imposing additional terms and conditions upon
the granting of such franchises as such municipality shall in its
sole discretion deem necessary or appropriate.

lIl. All cable service franchises in existence as of May 1, 1989,
shall remain in full force and effect according to their existing
terms. Source. 1989, 338:3, eff. Aug. 1, 1989. 24




Recent
Changes:
FCC’s
8/2/19

Order on
Franchise
Fees

Under the federal Cable Act,
municipalities have long been able
to require cable companies to pay
the municipality up to 5% from the
gross revenue generated annually
from the operation of the cable
system in that community.

In the FCC’s 8/2/19 Order, it ruled that,
going forward, in all existing and new
franchise agreements, the retail value of
services and non-capital facilities provided
up to now for free to the community will
now be deducted from the franchise fees
paid to the community.

25



Recent
Changes:
FCC’s
8/2/19

Order on
Franchise
Fees

Costs covered by Order: free cable
TV to municipal and school facilities,
“lI-Nets” (institutional networks),
non-capital aspects of local access
channels, and possibly other services.

Costs not covered by Order: PEG
channel support payments / capital
expenditures, extensions of cable TV
systems required, customer service
requirements.

Unclear whether/how covered by
Order: PEG channel capacity, possibly
other services.

26



Recent
Changes:
FCC’s
8/2/19

Order on
Franchise
Fees

Cable companies are still trying to figure
this out.

It appears they will address free cable
TV services first, possibly the costs of
Institutional Networks.

So far, we have heard no plans for
companies to being charging the non-
capital costs for PEG Access Networks,
but expect it will come.

How to respond?

27



Recent
Changes:
FCC’s
8/2/19

Order on
Franchise
Fees

Some companies have decided to sign no new or amended
franchise agreements or extensions to franchise agreements
without addressing at least some of these services. It’s time to
get prepared:

Recommendations:

«Determine what formerly free cable TV service accounts exist, whether the community
still needs them or whether some or all could be discontinued;

«If the community relies on an I-Net, research other options that may be less expensive;

«Use the internet to provide video programming to the public, to supplement or
potentially replace the PEG Access Channels;

«If the community wishes to keep any of the services now charged for, consider raising
the franchise fee to the maximum (5% of gross revenue) to make up the difference
and/or use appropriated funds to pay for them, and

«If the community has and wants to keep a PEG Channel, consider requesting annual
capital grants to replace some of the franchise fees lost (reminder: expenditures must
bebflor capital purchases, not operations) and/ or looking for sponsorships, similar to NH
Public TV.

28



; leccr ea/ o ﬂ lee 2l
Lawyers D().\Alll;}:. TUCKER & CIANDELLA, PLLC

DTC Lawyers
16 Acadia Lane, P.O. Box 630
Exeter, New Hampshire 03833
Telephone: (603) 778-0686

111 Maplewood Avenue, Suite D
Portsmouth, New Hampshire 03801
Telephone: (603) 766-1686

83 Clinton Street
Concord, NH 03301
Telephone: (603)778-0686

Towle House, Unit 2
164 NH Route 25
Meredith, New Hampshire 03253
Telephone: (603) 279-4158

Thank you
for your
attention!

Questions?
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Monday, January 6
2020 Legislative Preview
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Upcoming Webinar

January 29
& Is Recycling Still Worthwhile
in New Hampshire?
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Upcoming Workshop 5
NHMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

! EST. 1941 :

A Right-to-Know Law
Workshop for
Law Enforcement

9:00 am—12:00 pm
Tuesday, January 21, 2020

NHMA Offices, 25 Tnangle Park Drive, Concord

WORESHOF DESCRIFTION:

Join WNHM A" Legal Service:s Connsel Stephen Bockley and Monieipal Services Connsel Match Grepes who will
share muaphts and stotegies to awsist e enforcement agencies m handling sorermmental recond matters arrsing
under the Risht-to-FKnow Law.

The dizdosare of police records s poverned in part by the Right-to-Fnow Law and in part by miles smported
from fedeml L under the Freedom of Infoomation Act (FOI4). ‘This wodkshop will answer many questions
about withholdmg records compiled for law enforcement purposes when disclosnre would interfere with en-
forrement proceedmgs or based on other FOTA fartor.

Attention will alzo be pasd to disclosure ewemptions foond in other New Humpshire statutes goveming Body
Wom Camerss, motor vehicls reconds, pon Beenses, poliee personnel reconds, and the retention of poliee pee-
ords.

$65.00 with NHMA's publication, A Gunde to Open
Government: New Hampshre's Righr-to-Know Law

The Right-to-Know Law (RS54 Chapier 9-A) affects every azpect of local govermmernt in
our ctate. Hvery boand, committes, commiceion, and advicoly commiittes i eFery fow,
city, and village divirict in New Hampehine mst comply with dhis v, wisich requires
thar diccnesions and actions of thece bodier take place in 2 public meeting, cubject to
certsin exceptions.

For repistration information, Chestions?
Tisit wormnhmnnicipal crg HA Call 800852 3358 or email
mnder Calendar of Events. e, NHMAmpistotions@@nhmomicipal orp:
] )

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicipal.org
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Upcoming Workshop

2020 Town & School Moderators Workshops
Beginner & Advanced Training Provided!
SB 2 Meeting Traditional Meeting

9:00am -1:00 pm 9:002am -1:00 pm
Saturday, January 11 Saturday, February 15
Snow date- Saturday, January 18 Snow date: Saturday, Pebmary

25 ’rn'ang}e Park Drive, Concord 25 'Pnan,le Park Drive, Concord

Attendees will receive a copy
of NHMA's 2020 edition
of Town PMeeting and School
Meeting Handbook.

HMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

! EST. 1941 :

®
o .

Topics include:

The Basic Law of Town, Village District and School District Meeting
Statutes governing the moderator’s duties at town, village district and school district meetings, and elections
will be discuussed along with issues related to warrant articles, the operating budget, secret ballot voting, poll-
ing place management, and other town meeting issues. These topics will be addressed in two concurrent ses-
sions tailored for new and experienced moderators. Ample time will be devoted to questions and answers,
smhedenformnnurg-&nomhueeﬁng

Moderators are faced with a challenging task: keeping e d and fair to all participants, while ef-
bcmdyfna'hhhnglbeﬂowddebnte.ﬂmmwmhzghhghlmwdm!@s&xmmpeaﬁd
and efficient meetings, and polling places.

Sample Scenarios

A series of 1 ios will help attendees prepare for a wide range of meeting challenges.

Register online at www.nhnamicipal.org under CALENDAR OF EVENTS.
Online pre-registration required one week prior to each date.

Questions? Call 800.852.3358, ext. 3350 or email
NHMAregistrations@nhmunicipal.org

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicipal.org
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‘ ° ° °
’(HANK for joining
70\) Us tOd ay SR

NHMA’S MISSION

Through the collective power of cities and towns,
NHMA promotes effective municipal government by
providing education, training, advocacy and legal
services.

25 Triangle Park Drive
Concord, NH 03301

www.hhmunicipal.org
legalinquiries@nhmunicipal.org
603.224.7447

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicipal.org
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