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How to Participate Today

• Open and close your 
panel

• Submit text questions 

• Q&A addressed during 
the webinar session

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicipal.org

Agenda

 Highway Classification & Layout

 Duty to Maintain & Liability

 Road Agents & CDL Issues

 Class VI & Private Roads

 Local Regulation of Highways
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What is a 
Public 
Highway? 
(Highway = 
Road)

Easement for viatic use 

Public use

RSA 229:1 “Highways 
Defined”— Not really a 
“definition” statute.

Ownership separate from 
easement

State Highway 
Classification

Primary State SystemClass I

Secondary State SystemClass II

State Recreational RoadClass III

Boating Access RoadsClass III-a
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Municipal Highway 
Classification

RSA 229:5, VI & 231:3Class V

RSA 229:5, VII & 231:21-aClass 
VI

Urban Compact Section Highways -
RSA 229:5, IV 

Class 
IV

Unimproved Class II - RSA 230:4Class II

Dedication 
vs. 

Acceptance

• Case law/RSA 231:51 (Duchesnaye)
• Clear & unequivocal intent
• Filing & recording subdivision plan
• May be implied

Dedication

• Vote of legislative body
• RSA 674:40: planning board, then 

town meeting
• May be implied (Hersh v. Plonski)
• RSA 674:40-a: delegated 

acceptance to select board

Acceptance
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Statutory Layout
RSA 231:8

Right to appeal

Petition required

“Occasion”

• Notice
• Planning Board, then legislative body
• Hearing
• Return
• Damages

Steps:

Other 
Common 

Issues

Always get a deed, whether 
fee or easement

What is the width of a road?

RSA 231:27: Reestablish 
boundary lines

Street Plat 674:40, I(b) & 
:40-a
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Reclassification
 Reclassification

RSA 229:5, VII: Class 
V Class VI

RSA 231:22-a & 229:5, 
VI: Class VIClass V

 State Municipal Road

Conditional 
Layout of a 

Class VI Road 
as Class V

 The conditional layout statute, RSA 
231:28, incorporates the “occasion” 
requirement of RSA 231:8. 

 A petitioner requesting that the select 
board layout a Class V road over an 
existing Class VI at the petitioner’s 
expense must still show that an 
“occasion” exists for the layout,  Green 
Crow Corp. v. Town of New Ipswich, 157 
N.H. 344 (2008).

 In deciding whether there is an 
“occasion” to lay out the proposed 
Class V road over a Class VI road the 
select board must balance the public 
need for the road against the burden 
the road would impose upon the town. 

 If the overall benefit to the town by 
making a road Class V is not 
outweighed by the future maintenance 
and safety burdens then the select 
board could deny the layout petition.
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Winter Roads 
RSA 231:24

Nov. 15 – Apr 1

& 

Highways to Summer 
Cottages 

RSA 231:79 - :81
Apr 10 – Dec 10*

*This time period can now be
extended to a period no earlier than
November 15 and no later than
April 30.

Scenic Roads

 RSA 231:157 - :158

 Legislative body approval 
for designation 

 Prior written permission 
of planning board

13

14



4/16/2020

8

RSA 229:5: Duty to 
Maintain Class V 

Roads

RSA 231:57 Levy of 
Highway Taxes

RSA 231:59 
Expenditure

General Duty of 
Care to Travelers

RSA 231:90 - :92

Correct 
Insufficiencies 

after Notice 

16
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Inclement 
Weather 
Maintenance 
Policy:
What’s Your 
Plan? 
RSA 231:92-a

Tree falls on 
the road . . . 

Duty to cut and 
maintain RSA 
231:150

Hazardous Tree 
Declaration RSA 
231:145
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Duties and Supervision of  
Highway or Road Agent

 Has charge of the construction, maintenance, and repair 
of highways, bridges, and sidewalks and other activities 
as voted by the town.

 Additional duties that may be authorized by a vote of 
town meeting; rubbish collection, public dumps, parks, 
cemeteries, playgrounds, beaches, forests, and shade and 
ornamental trees.

 The select board may supervise the methods and manner 
of performance of road agents.

 Compensation of Road Agents set by the select board or 
by vote of town meeting.

 The select board may remove a Road Agent under RSA 
231:65 for intentionally or deliberately neglecting to 
comply with lawful instructions of the selectmen, or, 
intentionally or deliberately refusing or neglecting to 
carry out the duties prescribed by law after written 
request by the selectmen.

Who Must Have A Commercial Driver’s License?
 All operators (with a few exceptions) of commercial motor 

vehicles must have a commercial drivers license (CDL).

 Under RSA 259:12-e a “commercial motor vehicle” is defined as:

 (a) vehicles weight 26,001 pounds or more;
(b) vehicles with a gross combination weight rating or actual 
weight of 26,001 or more pounds, inclusive of any towed unit 
with gross vehicle weight rating or actual weight of more than 
10,000 pounds;
(c) The vehicle is designed or used to transport 16 or more 
passengers, including the driver; or
(d) The vehicle is of any size and is used in the transportation of 
hazardous materials required to be placarded under 49 C.F.R. part 
172, subpart F.

 Excluding from the definition of commercial motor vehicles are:

a) Emergency vehicles assigned or registered to a fire department 
or fire service organization when driven by fire service personnel 
in pursuit of fire service purposes, or returning from fire service 
purposes, or being driven in a parade.
(b) Recreational vehicles.
(c) Military vehicles when driven by non-civilian military 
personnel in pursuit of military purposes.
(d) Vehicles used exclusively for agriculture and farming within 
150 miles of the owner's farm.
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Commercial Driver’s Licensing & 
Drug and Alcohol Testing

 Federal regulations require municipal employers to 
perform drug and alcohol screening of employees with 
CDL driver’s licenses in certain situations:

(a) the first time a driver reports to work for the 
employer, 

(b) optional pre-employment testing after a conditional 
offer of employment is made if all prospective employees 
are tested in exactly the same manner, 

(c) post-accident testing, 

(d) testing upon reasonable suspicion of drug and/or 
alcohol use (based on specific, contemporaneous, 
articulable observations of the person's appearance, 
behavior, speech or body odors) and 

(e) return-to-duty testing after a violation. 49 C.F.R. Part 
382, Subpart C

 CDL drivers are required to submit to random testing for 
drug and alcohol use. 49 C.F.R. §382.305(a). 
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Class VI Roads

 RSA 229:5, VII

 Public Roads

 No duty to 
maintain

 Select board has 
regulatory 
authority

 “Subject to 
gates and bars” 
– Can’t lock!

 Warning signs

RSA 674:41

 Generally prohibits 
issuance of building 
permit unless street 
giving access is on a 
Class V or better road

 Does not require a 
certain amount of 
frontage

 No grandfathering
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Municipalities are not 
obligated to allow 
building on Class VI 
or private roads.

• Town-wide policy not
required.

 Examine on case-by-
case

 Can dwelling be safely 
reached?

 Also suggests 
long-term 
municipal 
planning of 
services should be 
emphasized.

Private 
Roads

RSA 231:81-a “Repair of Road 
Not Maintained By Municipality”

• Analogy to “Driveway” may be better.
• Town controls name and numbers.
• Town can regulate connection to town 

highway.
• Towns control who may maintain all town 

highways.
• Including Class VI highways.

Often analogized to Class VI b/c 
municipality does not maintain.

Subject to property taxation by 
town.
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Law Allowing Local 
Street Regulations

Under the provisions of 
RSA 41:11, select boards 
are afforded the same 
authority as city councils 
to regulate local roads as 
provided in RSA 47:17, 
VII, VIII and XVIII.

Liability for Damage to 
Town Roads

Criminal Liability – RSA 236:38

Civil Liability for Damage –
RSA 236:39

Restoration – RSA 236:11

Obstructions – RSA 236:15

Diverting Water – RSA 236:19
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Procedures for Adopting 
Local Street Regulations

Steps:

Hold a Public Meeting

Provide Due Process Notice

Conduct a Public Hearing

Keep a Record of Enactment

Bridges

• RSA 234:39 (no 
town bridge aid) v. 
RSA 234:4 (bridge 
aid)

• RSA 234:23: 
inspection

• RSA 266:18-c: signs
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Unsafe Bridges

RSA 234:38

A bridge in town has become unsafe—it needs 
repairs that the town cannot presently afford. Can 
the select board close the bridge indefinitely while 
awaiting funds for the necessary repairs?

Weight 
Limits, 
RSA 231:190 
& :191
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Driveways –
RSA 236:13

 Planning Board authorized to approve 
driveway permits on town roads.

 Must adopt driveway regulations. 
 Delegate permit issuance and enforcement 

to Road Agent or other designee.
 Continuing authority over any driveway 

even if no permit issued.
 Property owner can be ordered to fix 

driveway that is hazard to traveling public 
or threat to road integrity.

What About Water 
Diverted Over the Road?

 If the water makes the road 
“unsuitable for public travel” or 
is “damaging the highway,” 
RSA 236:19 allows that person 
to be prosecuted.

 It is a violation if a person and 
misdemeanor if a business or 
other artificial person.

33

34



4/16/2020

18

What About 
Obstruction by Snow?

 RSA 236:20 – Applies 
to State highways 
only!

 Towns must enact 
local regulations to 
prevent obstruction 
by snow.

Damages from 
Grade or 
Drainage Change 
– RSA 231:75

• Give Notice of road work to be done to 
abutters

• Schedule hearing for opportunity to be 
heard 

• Grant hearing upon request
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Utility Lines & Excavations

RSA 231:159 - :182: 
Poles, cables, etc.

RSA 231:183 - :189
RSA Chapter 374/PUC 

Regulations
Trees: RSA 231:145 & 

RSA 231:172

Mailboxes

 Town may be 
liable for damage

 “Properly placed”

https://www.usps.com/manage/mailboxes.htm
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Street Signs
 All signs must comply 

with Federal Highway 
Administration’s 
Manual on Uniform 
Traffic Control Devices 
(MUTCD). RSA 47:17, 
VIII(a).

 “Unauthorized” signs, 
signals, markings, or 
devices are prohibited 
under RSA 265:14.

Street Names & Numbers

• Assigning 
names—RSA 
231:133

• Assigning 
numbers—
RSA 231:133-a

• E-911
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Parking Regulations
 Enforceable Without Signs - Parking on 

Bridges, Sidewalks, Crosswalks

 Requiring Local Ordinance- E.g. Parking 
In "No Parking" Areas

 Parking Meters - RSA 231:130.

 Special Enforcement Mechanisms  -
Towing, Immobilization, Denial of Car 
Registrations, etc.

 Public Parking Facilities - Special 
Procedure under RSA 231:114-:129

Off Highway 
Recreational 

Vehicles 
RSA 215-A

Snowmobiles
RSA 215-C
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OHRV’s: 
New for 
2019!

 Prior to 2019 legislative session, 
the governing body of a 
municipality could vote to allow 
(or not allow) OHRVs to use local 
highways, with no notice or 
hearing requirements. 

 Now, the governing body is 
required to have “a duly noticed 
public hearing advertised at least 
14 days in advance in a public 
location in the city or town and 
notification to abutters by verified 
mail pursuant to RSA 451-C:1, 
VII” in advance of any change in 
local rules. The cost of the notice 
to abutters is to be borne by the 
person or organization asking the 
governing body to alter the 
currently existing local rules.

April 29
Fostering Greener Yards:  A Look at 

NHDES’s Motor Vehicle Salvage Yard 
Program

www.nhmunicipal.org

Complimentary Webinar

REGISTER 
TODAY!
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May 13
The Workings of a Planning Board

www.nhmunicipal.org

Complimentary Webinar

REGISTER 
TODAY

May 20
What is Community Power?

www.nhmunicipal.org

Complimentary Webinar
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www.nhmunicipal.org

Upcoming Virtual Workshop

REGISTER 
TODAY

www.nhmunicipal.org

Upcoming Virtual Workshop

REGISTER 
TODAY!
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www.nhmunicipal.org

Academy for Good Governance

If interested, contact 
Ashley Methot at 
amethot@nhmunicipal.org

www.nhmunicipal.org

Upcoming Trustee Training

REGISTRATION 
TO OPEN IN 
MAY
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for attending 
our Virtual Hard 
Road to Travel 
Workshop 
today!
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