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How to Participate Today

Fie View Help EHEEE
= (=) Audio
=3 ) . © Use Teleph
Open and close your @ """ & Use Mic & Speakers
panel @ ¢ e 4 990000600
Audio Setup
Submit text questions — -
. =l
Q&A addressed during
the webinar session
=
[Enter a question for staff] ﬂ

Start Holding your Own Web Events with
GoToWebinar
Webinar ID: 977-124-241

GoToVVebinar~

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmum'ipal./g

Agenda

» Natch: Governmental Meetings &
the Right-to-Know Law - Nonpublic
sessions. 1:30 pm to 2:30 pm

» Steve: Governmental Records & The
Right-to-Know Law - Record
Retention - Remedies.
2:30 pm to 3:30 pm
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Governmental

~ ... Meetings & The
@ v en Right-to-Know La

COVID-19 Effects on Gov’t

» Governor declared State of Emergency on March 13, 2020.

» Governor prohibited gatherings of 10 or more people on
March 23, 2020.

» Governor issued closure of non-essential business and stay
at home order on March 26, 2020.

» CDC & Department of Health & Human Services (DHHS)
guidance has been to encourage “social distancing.”

» “[r]lemaining out of crowded public places where close
contact with others may occur, such as shopping centers,
movie theaters, stadiums, avoiding mass gatherings, and
maintaining distance (approximately 6 feet or 2 meters)
from others when possible.”

» CDC & DHHS also recommending that those 60 years or
older stay home and avoid exposure to public locations as
much as possible.

> Yet, RSA 91-A and the State Constitution require “ope
meetings.”




» Events rapidly unfolding on an international
national, and state scale.

» We anticipate that there may be future
Executive Orders which will impact the
functioning of municipal government.

COVID_]. 9 » We anticipate that the legislature may be

addressing some issues which have arisen as
Ef f e CtS municipalities have worked to ensure the

safety of their officers, employees, and
citizens.

Cont . » NHMA providing updates at:

https:/ /www.nhmunicipal.org/covid-19-
resources

» Check the State of NH Emergency Order
Page: https:/ /www.governor.nh.gov/news-
media/emergency-orders/index.htm

Overview of How RTK
Governs Meetings Content

I. What is a “meeting”?

II. What is not a meeting, i.e., a
“nonmeeting”?

1. What are the requirements for holding a
proper “meeting”?

Iv. How to hold meetings virtually.

4/28/2020



The Right-to-Know Law
RSA Chapter 91-A

PART I, ARTICLE 8 OF THE NH
Constitution: Government ...
should be open, ....

SECTION 1 OF RSA 91-A:

The purpose of this chapter is to
ensure both the greatest possible
public access to the actions,
discussions and records of all
public bodies, and their
accountability to the people.

Otk il Wodoeblry o Sepommioery 3300

cccccccc

What is a
Public
Meeting?

RSA 91-A:2

10
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Majority of
membership

than majority to

T Can’t define as more
circumvent law

Another statute may
apply

11

12

“Public Body”

RSA 91-A:1-a, VI:

- Any legislative body,
governing body, board,
commission, committee of any
county, town, municipal
corporation, school district,
SAU or other political
subdivision

- Any committee, subcommittee,
advisory committee thereto

4/28/2020



Meetings In Ordinary Circumstances

Convenes such that

all participating | In-person
members are able to A Email?
communicate with *

each other e Phone?
contemporaneously

To discuss or act 3
upon matters which | Any “business” the

the Public Body has body deals with
Supervision, Control,

Jurisdiction, or  Construe broadly
Advisory Power

13
J&  Social or other encounter, no
“&  decisions
/71 Collective bargaining
What is not a
“ . 7
Meetlng ? Consultation with legal counsel
7}
(i.e. “non-
meeting”) Circulation of draft documents
E Different than nonpublic session!
14
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Public notice

of a public
meeting?

15

“Posting Requirements”

Give Notice gl e - NN
91-A:2 e % o= More |
restrictive ?
24 hours peean. law? g

minimum

Emergency

Posting

4/28/2020
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“Emergency”
Notice
Requirements

“Emergency”: a situation where
immediate undelayed action is
deemed to be imperative by the
chairman or presiding officer of
the public body.

That presiding officer shall post
a notice of the time and place of
such meeting as soon as
practicable.

Further, the presiding officer
shall employ whatever further
means are reasonably available
to inform the public that a
meeting is to be held.

“Emergency” meetings do not

require 24-hour notice posted in
2 public places but should
provide as much notice as
practical.

Ordinary
Procedures:

Meetings

“Open to the

18

Public”

“All meetings . . . shall be open
to the public.” RSA 91-A:2, II.

“Each part of a meeting
required to be open to the
public shall be audible or
otherwise discernable to the
public at the location specified
in the meeting notice as the
location of the meeting.”

Public’s has right to record, etc.

No secret ballot voting.

Public Comment?

4/28/2020



Procedures During the
Pandemic, Part I

» Emergency Order #12 waived the provision of RSA
91-A, II(birequiring that a quorum of a public
body be physically present unless immediate
action is imperative.

» In other words, meetings can be conducted
entirely remotely now.

» Emergency Order #12 does require that anK remote
megltmg have a telephonic connection for the
public.

» Other technological options are encouraged:
» Conference call lines
» Streaming services
» Etc.

» Promote available t_echnological options as well as
access information in all notices of meeting.

» Chair should clearly and succinctly explain proe¢
at beginning of meéting -

» E.g. Public comment period and howthat will
work.

19
Ordinary
. -~ Personal attendance “not practical”

Procedures: ) {in minutes)

Remote

(Electroni
Nestng
Participation

RSA 91-A:2,
III

Q Identify persons present in remote
location

& All votes by roll call

20
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Procedures

During the

Pandemic,
Part 11

» Boards participating remotely must still:

» identify the reason why the in-person
attendance of any remote board members is
not reasonably practicable in the minutes of
the meeting;

» identify any persons present in the location
where the board member is calling from; and

» take all votes by roll call.

» In addition, there must be a mechanism
for the public to alert the public body
during the meeting if there are problems
with access.

» Intended to allow the body to know whether
there is an issue with the conference call
overall, not an issue with the public just
hearing a particular speaker.

» The meeting must be adjourned if it is
determined that the public is unable to
access the meeting, e.g. the conference call
software stops functioning.

21
“Electronic Communications”
£® Untitled - Message (HTML)
iEe [t Yew et Fomat Iocs Adiors Heb
fizisend | 4 3 5] ) opers.. [ I -LALB LU ESS ;- k
[T |
Subject:
» Avoid substantive discussions via email
 Circumventing spirit and intent of 91-A
* Less than a quorum communicating by email
» “Reply All”
» Emails are governmental records
22

4/28/2020
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Remember that fundamental
principal of RSA 91-Ais to allow the
public access.

Avoid
Temptation to
Use

Text messages, emails, and other

. L i f icati
Inaccessible g Which excludes the public should not
. take the place of publicly accessible
Technological P e
Options During

Pandemic

As much as possible, government
should try to maintain normalcy
during this abnormal time.

23

Public Meeting Minutes: RSA 91-A:2

» Minimum required contents:

» (1) the names of members, (2) persons

appearing before the public bodies, (3)

a brief description of the subject matter
« — discussed , (4) state final decisions

made, and, (5) state the names of the
v members who made or seconded each
motion shall be recorded in the
minutes.

» Made available within 5 business days
» Posting requirements-
» RSA 91-A:2, II-b(a)

» If the software used to conduct a remote
meeting allows for recording, use it to aid
minute taker, but remember that recordj

are not a substitute for written min

24
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Nonpublic Sessions
RSA 91-A:3

It’s a nonpublic session, Nonpublic session is the
not a nonpublic meeting exception, not the rule

Boards meeting
remotely should
Nonpublic sessions are consider technological
permitted, not required options for holding
nonpublic sessions: e.g.
starting a separate call

25

When May a Public Body Enter
Nonpublic Session?* RSA 91-A:3, II |\t

Public employee (specific employee)
 Hiring

Reputation

* Real or personal property

* Lawsuits

* Emergency preparation

* Discuss legal advice

* Discuss student tuition contract

*Most common, but not complete list

26
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Entering Nonpublic
Session for COVID-19

> RSA 91-A:3, II(i) Consideration of matters relating to the
preparation for and the carrying out of emergency functions,
including training to carry out such functions, developed by
local or state safety officials that are directly intended to thwart
a deliberate act that is intended to result in widespread or
severe damage to property or widespread injury or loss of life.

» Conversation must focus on deliberate act that is being thwarted.

» Basic conversation about COVID-19 does not qualify - Virus will
not change its spread based on knowing what the government is
planning,.

» However, news reports have indicated that known infected have
purposefully evaded quarantine. Planning for that may qualify.

27

Motion to enter
nonpublic session must
be made and seconded.

Enter N Motion must state on its
. \\ face the specific
Nonpubllc exemption relied upon.
Session?

simple majority is
sufficient. RSA 91-A:3,

RSA 91-A:3, I / ﬁ Vote must be by roll call;
I(b).

28
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Minutes of
Nonpublic
Sessions

29
May make decisions in nonpublic session
Conducting
Member objecting to violations—note
the objection. If board persists, objecting
member may continue to participate without
: being subject to penalties
Nonpubllc RSA91-A:2, Il-a
Session
/ Returning to public session
30

4/28/2020
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Disclose or Seal

Minutes must be publicly disclosed within
72 hours unless board determines, by 2/3
vote taken in public session, that:

« Disclosure would have adverse effect
on reputation;

« Disclosure would “render the proposed
action ineffective”; or

- Discussion in nonpublic session
pertained to terrorism.

Include nonpublic session

I on posted agenda. -

Timing—beginning or end

I of meeting? -

Attendance by non-
members

« If meetings are being conducted
with remote participation of
board members and public, must
plan how to conduct non-public
sessions in a manner that

preserves their secrecy.

32
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33

A
Governmental
Records & The
Right-to-Know Law

34
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GOVERNMENTAL
RECORDS

STEP 1: Is it a
Governmental Record?

STEP 2: Is the record
exempt from disclosure?

STEP 3: Make available
non-exempt records.

36

Isita
Government
al Record?

RSA 91-A:1-a

Any information

o created
 accepted, or
e obtained

By, or on behalf of,

« any public body, or a quorum
or majority thereof or

« any public agency

in furtherance of its
official function

4/28/2020

18



4/28/2020

Text Digital
Message Recording

Digital
Photos or
Videos

Electronic

Server or
Cloud

Records Storage

Governmental

EXEMPTIONS TO DISCLOSURE OF
GOVERNMENTAL RECORDS

General Standards Governing Exemptions -
RSA 91-A:5

» RSA 91-A:5 provides a list of records
categorically exempt from disclosure; master
jury list or teacher certification records.

» Some statutory exemptions require detailed
analysis, such as records whose disclosure
- - would constitute invasion of privacy.

» The Right-to-Know Law’s purpose is to
provide the utmost information to the public
about what its government is up to. If
disclosing the information does not serve
this purpose, disclosure may not be required.

» When a public body or agency seeks to ave
disclosure of material under the Right-to-
Know Law, that entity bears a heav
to avoid nondisclosure.

38
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MANDATED
ACCESS TO
CERTAIN
RECORDS

39

RSA 91-A:5, IV “record pertaining to
internal personnel practices” are
exempt from disclosure

K v/ ain

PRIOR TO 2016, THE NOW, SCORING UNDER REID V. NH
NH SUPREME COURT SHEETS USED TO ATTY. GENERAL

ONLY APPLIED THIS ASSESS EMPLOYMENT INFORMATION IS
EXEMPTION TO POSITION EXEMPT AS
DISCIPLINARY, CANDIDATES ARE “INTERNAL
EMPLOYMENT- EXEMPT INTERNAL PERSONNEL

RELATED PERSONNEL PRACTICES” IF IT IS

INVESTIGATIONS OF PRACTICES UNDER

BOTH “INTERNA
EMPLOYEES AND CLAY V. CITY OF \
PUBLIC OFFICIALS. DOVER.

40
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Confidential, Commercial
or Financial Information:
RSA91- A:5, IV

» This determination must be made objectively
and should not be based on the subjective
expectations of the party generating it.

» The emphasis placed on the potential harm
that will result from disclosure, rather than
simply promises of confidentiality, or whether
the information has customarily been regarded
as confidential.

41

Invasion of
. Evaluate whether there is a privacy
Prlvacy interest at stake that would be

: invaded by the disclosure. If no
Private privacy interest is at stake, the
Right-to-Know Law mandates

RSA 91-A:5, IV disclosure.

Assess the public’s interest in
disclosure. Disclosure of the
requested information should inform
the public about the conduct and
activities of their government.

Balance the public’s interest in
disclosure against the government’s

CEIEREE) interest in nondisclosure and the
individual’s privacy interest in
nondisclosure.

42

4/28/2020
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Preliminary Drafts - RSA
91-A:5, IX -

» “[N]ot in their final form and
not disclosed, circulated, or
available to a quorum or a

majority of the members of a
Drafts & public body.”
Notes

» “Any notes or other materials
made for personal use that do
not have an official purpose
are exempt from disclosure.”

44

-— ww  pFactor D: Confidential

Law enforcement records?
Use FOIA

»Factor A: Interfere with law
enforcement proceedings

»Factor B: Interfere with fair
trial

»Factor C: Invasion of privacy

sources

»Factor E: Disclosing
investigative techniques and
procedures

»Factor F: Endangering Lif
safety

4/28/2020
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RSA 105-D

Body Worn
Cameras
(BWCs)

Restraint/u | Discharge Felony-
se of force of firearm level arrest

. . . unless it constitutes an invasion of

privacy or is otherwise exempt from
disclosure

45

IT Security

» As of Aug. 4, RSA 91-A:5 is amended by adding a new
paragraph Xl, providing that records pertain to
information technology systems are exempt from
disclosure under the Right-to-Know Law if release of
those records would disclose security details that
would aid an attempted security breach or
circumvention of law.

» Very limited exemption. Applies, essentially, to the
security protocols and measures installed on
municipally owned systems.

» Attempt to limit hackability of municipal systems’

46

23



Basics of Record Production

» Records must be provided immediately only when they
are immediately available for release. (But not under
E.O. #23!)

» RTK does not give citizens the right to review records in
any quantity and wherever kept immediately upon
demand.

» Requiring appointment to review records is permitted.

» RTK does not require document “compilation.”

47

REDACT EXEMPTED INFORMATION

: - - .-u.
.. o8 s= NI L

aes alnas sot sleviase

ey Sarsprersclimmas 10N
Frasmeas Chosesdaloant bEPEN

48

4/28/2020
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No flat fees!

" »ONLY

REASONABLE FEES
m e

» RSA 91-A4, IV

49

50
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“Something” w/in 5 Days

» Asof Jan. 1, 2020, municipalities must:

» Provide a written statement of time necessary to
determine whether request granted or denied; AND

» Provide a reason for the delay!

» Amendment to RSA 91-A:4, IV - HB 396 - 2019 NH Laws
Chapter 107

» NHMA Suggestion for Reason for Delay -

» Need time to determine whether or not record exists;

» Need time to determine whether it is disclosable;

» If disclosable, need time to determine how much time it
will take to make the requested records ready for review
or copying.

51

» Green v. SAU #55: Electronic -
Records Produced Electronically.

» 91-A:4,1V:....No fee shall be
charged for the inspection or
delivery, without copying, of
governmental records, whether in
paper, electronic, or other
form. Nothing in this section shall

PI'O duCtion exempt any person from paying fees

otherwise established by law for

Of Electronic obtaining copies of governmental

records or documents, but if such
fee is established for the copy, no

Records additional costs or fees shall be
charged.

» Taylor v. SAU #55: School
Administrative Unit’s policy
requiring use of a thumb drive to
produce electronic records
valid under The Right-to
Law.

52

4/28/2020
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Records
Retention

54

RECORDINGS
OF
MEETINGS

4/28/2020
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Archive
Paper
Records
in
PDF/A?

Any municipal records
in paper form listed in
RSA 33-A:3-a may be
transferred to
electronic form (PDF/A
Format ONLY), and the
original paper records
may be disposed of as
the municipality
chooses.

55

DELETION OF
ELECTRONIC
GOVERNMENTAL
RECORDS

56

4/28/2020
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How are
violations
of RSA
Chapter
91-A
enforced?

“Aggrieved person”

58

Remedies for violations |

v

» Civil penalty against an individual officer,

vvyywyy

i

Attorney’s fees and/or costs to petitioner
Invalidation of an action

employee, or other official for bad faith
violations

Injunction
Remedial training
Knowing destruction: misdemeanor

Attorney’s fees and costs may also be awarded to
a public body, agency, employee, or official whep
the lawsuit was brought in bad faith, or was
frivolous, unjust, vexatious, wanton, or
oppressive.

4/28/2020
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Main Takeaways

Every citizen can request records. *

The record request must be “reasonably described.” RSA 91-A:4, IV. \

Any search for records must be reasonably calculated to uncover relevan
documents.

There is no obligation to compile, cross reference or assemble records. \

Requiring a citizen make an appointment to review records is permitted.

When denying access provide written reasons.

Redact exempt information

Reasonable fees allowed

Is it really deleted? RSA 91-A:4, lll-b

59

NHMA is strongly committed to providing our members a
continuation of our education and training services during these
challenging times. NHMA is fully functional and continues to support
our members by using electronic communication and by utilizing
teleconferencing tools to facilitate upcoming training events, such as
these Virtual Workshops.

We hope you will join us in these virtual workshops and we are
appreciative of your support.

We wish you, and your residents, good health!

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicjpal.org

60
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Upcoming Workshop

A Guide to Effective Code Enforcement Virtual Workshop

9:00am—12: 00 pm
Friday, May 8, 2019

‘ostis $65, includes supplement to:
A Guide to Effed‘uv Enforcement: Investigating and
Enforcing Code and Land Use Violations

Bukding ropeces.code edcemmnt oo, i . bads svgcirs, nd vaius siber micyl ot
varaty of codes, e of
i T e Lo ol g, sach o o ardearces. i i 0d v ogesacen
ey oy e i ot ccompeny syl et b sy, 4 vl
e law, g and Pire Code

y g Jom Ariomeys
Matt Serge and Christne Fimere from the Law frm of Drusmond Woodsum, for s hali-day virtual werk-

o oy o O b s o e o S A s s o e REGISTRATION

chidng pukyands lapidaed bakdigs, anc bt codes. Therswill e rple e for qustions ad ners

e ! TO OPEN SOON
NH&A

1
DrummondWoodsum

MTToRNEYE AT AW

For registration information, visit www_nhimunicipal org

under Calendar of Events.

Questions? Call 800.. asz 3358, ext. 3350, or email
registral

al.org

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicj
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Upcoming FREE Local Officials Workshops

Same Time! New Format! Free Virtual Workshops
for Newly-Elected and Seasoned Municipal Officials!

SAVE YOUR VIRTUAL SEAT TODAY

FOR 2020 LOCAL OFFICIALS
WORKSHOPS!

Due to restrictions on public gatherings, NHMA is shifting
from to virtual This live

virtual workshop, similar to a webinar, provides the same
content without the need to gather.

Presented by NHMA's Legal Services attomeys, these VIRTUAL workshops provide municipal officials with
tools and i ion to ively serve their

Topics will include the Right-to-Know Law, ethi d conflicts, ings, town g icipal
zoads, budget and finance, and more. Ample time a].lowedtofq«estm\s answers, and discussion.

Attendees will receive a digital copy of NHMA's 2020 edition of the publication, Knowing the Territory.
Each program runs 9:00 am - 4:00 pm.

Dates and Locations

Tuesday, April 7
Tuesday, May 19

Registration Now Open!
Pre-registration is Required. No Registration Fee.

To register online, please visit www.nfununicipal. org and click on the Calendar of Events.
Questions? Please call 800.852.3358, ext. 3350 or email NF i i icipal.org.

nhmainfo@nhmunicipal.org / 800.852.3358 !www.nhmunicj.p{l.org

62
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Complimentary Webinar

The Workings of a Planning Board

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicigal.org

63

Complimentary Webinar

What is Community Power?

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicigal.org

64
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Complimentary Webinar

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicj

Academy for Good Governance

New FREE Certificate Program —
DATES AND LOTATIONS:

The Academy for Good Governance is & wies of six courws

croated by NHMA and Primes, exclasivly for cbcted owerr. Coamanss e ovamany Sedy Amtienty
ing body members (slect board, town eouncil, ity council Presend by NHMA/NHSBA
board of aldsrmen, school board, and vilsge dienct seemis Wy, e 3, 300, KHMA O
sioness). Sorneys and salf
L

froen NHMA, Primes, HoakhTrast, and the New Hampenirs e
Schaol Boands Association (NHSBA). Amdecs widl receive e p—
education and WARIng ITMRAET o Make them maee bnowl.
cipablo 30 offective In Bir governing Dody ok Banpleymaant Liabilery Farassmant

Premvnted by Prunen

Widmaday, Sopivenber 36, 306, Primes Cffcen

bers of NHMA and Primex. Space is limied, and regisration Comtrntnand Gommal Eik Mamagoment
il open on the NHMA websie on April 62, Atimders mast Promted by Premen .

a. artificate of Complecion. Al Wesaday, Sepiemiue 3. 3, Primey Officen If lnterested, contact
classes run 5:00 pen~700 pan.

meseenIIINSRZ | Ashley Methot at
* * * Frissrmmmee | amethot@nhmunicipal.org

Béfcerrs Pablic Mascings

Proented by NHMANISRA
W edeemiey, Oxtor 21, 200, KHMA Ol
Questions?
Call NHMA's Event Coordinator Ashley Methot at —
|500.552 3358 il WHO CAN ATTEND®

Don't miss this chance to build yous skills and  samtreatsere 1l.org

connect with fellow municipal officials! e
Find P i s

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunici

66
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Upcoming Trustee Training
2020 MUNICIPAL

TRUSTEE TRAINING

BACK BY POPULAR DEMAND! RECISTRATION FEE
Terry Knowes, formerly with the New Hampehire || $65 per person

Charitable Trusss Division at the Atiomey Ganeral's
oy ; (includes continentai breakfast and lunch)

respansilngs, and reporiing requineTRnts of mur-
‘Wednesday,
TENTATIVE ACENDA
June 10, 2020
900 2m - 815 am: 9:00 am—3:30 pm

Introduction to Charitable Trasts Division
WHERE REGISTRATION

“Tom Donovan. Director, Attorney Generals Office
15 2o - 1045 2z NHMA Offices

Terry Fncwien, Emaritas Asmitant Discior :‘oncwl. ;;::am TO OPEN IN
10:45 am - 11:00 azmc Break MAY
1100 2m - 1215 po CONTACT INFO

Events Coordinator
Stephen Buckley and Natch Greyes
N banciel Amerintion 25 Triangle Park Drive
Cencord, NH 03301
1215 pen - 100 pr: Lunch 603.230.3340
amethet@nhmunieipal.org

DETAILS VISIT
200 pm - 215 pax Break www.nhmunicipal.ory l.org

i REGISTRATION OPENS
Jamie Dow EARLY APRIL 2020

67

z L.
ANK  forjoining
/ﬁ‘;/c\) us today!

NHMA'’S MISSION

Through the collective power of cities and
towns, NHMA promotes effective municipal
government by  providing education,
training, advocacy and legal services.

v

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicigal.

4/28/2020
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